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ANTICOMPETITIVE EFFECTS OF
PROPOSED AT&T COMCAST MERGER

1.INTRODUCTION

We have been asked by counsel for Qwest to analyze the competitive effects of Comcast’s
proposed acquisition of AT&T Broadband. In this report we explain the economic basis for our
conclusion that, if allowed to proceed, this consolidation can be reasonably expected to result in
significant reductions in both the quality and quantity of multichannel cable (and satellite) video
programming and, in partial consequence thereof, significantly restrain the effectiveness of
competition in multichannel video program distribution. In addition, it can be reasonably
anticipated to have similarly significant anticompetitive effects in terms of broadband Internet
content and service, reducing outputs along economically relevant performance dimensions as
well as limiting platform competition.

For these reasons, we think that the proposed merger should be challenged by both the
government’s competition and public-interest regulatory authorities. If the consolidation were
allowed to proceed, it should be conditioned by meaningful competitive safeguards and
accompanied by substantive changes in regulatory policy to stimulate increased competition and
mitigate the likely significant anticompetitive effects of the merger.

2. ECONOMIC FAILURE MODES

Local cable system operators currently exercise significant market power in both the supply of
MVPD service to residential customers (i.e., customer access to video program channels) and the
demand for video program channels for distribution to residential subscribers (i.e., video
program channel supplier access to residential customers).” This market power has led to a
substantial lessening of consumer welfare; in particular:

* In their scholarly treatise on Public Policy Toward Cable Television (MIT/AEI Press, 1997), Professors
Thomas W. Hazlett and Matthew L. Spitzer survey what they (at 2) characterize as “the overwhelming
evidence that cable operators enjoy considerable amounts of market power,” and note (at 25) that attempts
to “explain away” evidence of the cable industry’s market power by attributing it to monopsony power
[i.e., the exercise of market power as a buyer rather than a seller] do “nothing to diminish the market
power estimate” but instead raise “the specter of a double-edged monopoly position.” In Congressional
testimony subsequently cited in the legislative history of The Cable Television Consumer Protection and
Competition Act of 1992, the Consumer Federation of America’s Gene Kimmelman observed that “Cable
operators who control access to a large part of the viewing public...can extract consessions from
programmers who desperately need to reach a large audience. Because they have market power over

consumers, the MSOs pocket these concessions as excess profits, rather than passing them through to
{(foatnote continued)
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» Consumers pay more for cable television than they would pay if the industry were
more competitive;

» The quality of programming would be higher if the cable industry had less market
power in bargaining with program suppliers. That is, cable programming would
be able to attract more and better creative resources:

« Cable operators are already beginning to squeeze Internet service providers
(“ISPs™) as a consequence of their emerging dominance in broadband Internet
access.

These competitive problems exist, notwithstanding a decade of efforts by public policymakers to
deal with them—efforts that have been resisted at every step by the powerful cable lobby.

The key issue in examining the proposed merger is not whether competitive problems exist in the
markets that the merged firm will service. That is incontrovertible. The issue is whether the
merger will make these already serious competitive problems worse. Our contention is that the
merger will, indeed, make the already bad situation worse.

A substanual consolidation of local cable system ownership, as in the instant case, can be
reasonably expected to increase market power vis-d-vis video programming suppliers
significantly, leading directly to reductions in the output of video programming. A consequence
of this output reduction will likely be a significant lessening of actual and potential competition
in the market for subscriber access.

One of the economic mechanisms by which consolidation of system ownership produces these
untoward results is what economists refer to as “free riding”—attempts by system operators to
enjoy the economic benefits of distributing various program channels, whose production

consumers, They exercise their monopsony power vis-d-vis programmers and their monopoly power vis-
d-vis consumers. See S. Rep. No. 102-92 at 33¢(1991) (emphasis added). In 1998, the then Chairman of
the Federal Communications Commission (“FCC”) observed that “...it is clear that broad-based,
widespread competition to the cable industry has not developed and is not imminent.” In its subsequent
assessments of MVPD markets’ competitive status, the FCC has found that cable television continues to
be the primary delivery technology for the distribution of multichannel video programming and continues
to occupy a dominant position in the MVPD marketplace. See Separate Statement of Chairman William
E. Kennard In the Matter of Annual Assessment of the status of Competition in Markets for Delivery of
Video Programming, January 13, 1998. See also, FCC, In the Matter of Annual Assessment Of the Status
of Competition in the Markets for the Delivery of Video Programming (report released annually). Both
structural (concentration) and performance (g-ratio) indicia indicate that cable system operators exercise
very substantial market power—indeed, amongst the highest measures of monopoly power anywhere in
the enterprise economy.
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involves high fixed costs and very low variable costs,” while minimizing the economic
contribution to recovery of fixed costs of production. This kind of free-riding undermines
support for provision of quality programming and generally produces a tendency toward
economic under-provision—output of the good (in this case, programming) falling below
economically efficient levels along various relevant performance dimensions.

Program channel suppliers incur a variety of fixed and variable costs. The “first-copy” costs of
producing programs constitute an important fixed cost. Economies of scale result from the
spreading of these fixed costs over larger numbers of subscribers. The existence of these
economies means that a network’s marginal costs of delivery to a system operator are below its
average costs. This implies that the channel supplier must, on average, collect revenues above its
marginal/variable costs to recover its fixed program production costs. If it cannot, it must reduce
expenditures on programming, reducing the quantity and quality of its offerings and perhaps
even threatening a channel’s economic viability.” If free-riding by a multiple system operator
(*MSO”) forces input prices below their average costs of production, the flow of subscriber
revenues to the program production industry will be significantly constrained, thus reducing the
supply of quality programming.

In addition to these adverse effects on program outputs, free riding will also restrain platform
competition as suppliers of competing access platforms confront higher prices for program
channel inputs. In particular, if buyers with substantial market power pay virtually none of the
fixed costs of programming, remaining buyers will have to pay virtually all the fixed costs. The
remaining buyers will, therefore, operate at a competitive disadvantage. Remaining buyers in
this case include all other distributors of video programming. These now include suppliers of
direct broadcast satellite (“DBS™) service and in the future might include suppliers of video
programming to broadband Internet users.

* In economic terms, programming has the character of a (quasi-) public good. An economic public good
is characterized by “non-rivalry in consumption” and “non-exclusion.” See Edgar K. Browning and
Jacquelene Browning, Microeconomic Theory and Applications (Boston, 1983), at 536-37. Non-rivalry
in consumption means that, with a given level of production, consumption by one need not diminish the
quantity consumed by anyone ¢lse. Thus, if one (multiple) cable system operator contracts for carriage
rights 10 a particular program channel for the local markets its serves, that does not leave “less” of the
channel for another to distribute in the markets it serves. Non-exclusion means that it is prohibitively
costly to confine the benefits of a good (once-produced) to selected persons. Thus, a person can benefit
from production of the good regardless of whether he or she pays for it. While cable system operators
cannot literally benefit from distributing a program channel without acquiring permission to do so, as we
shall see, program channel suppliers may, nevertheless, not be in a position to charge much, if anything,
for carriage rights.

* Thus the frequently heard remark: “There may be 100 channels, but there is still nothing on!”

* Lower quality programming will attract smaller audiences and produce less advertising and subscription
revenue.

B
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As differentials in monopsony power develop as a result of the proposed system consolidation,
less powerful competitors will operate at an increasing disadvantage relative to their dominant
counterparts in terms of prices and other conditions of access to program channels. The effective
exercise of monopsony power will enable the dominant MVPD operators to “raise their rivals’
costs™ and, in this manner, restrain platform competition with anticompetitive effects in both
multichannel video and broadband Internet access markets.’

3. MONOPSONY POWER AND FREE RIDING

In their scholarly treatise on Vertical Integration in Cable Television,® Professors David
Waterman and Andrew A. Weiss explain how an MSO with bargaining power

...can become a free rider on the contributions of other cable systems to the first
copy costs of [program] production. The essence of the free-rider problem is that a
price-making MSO ignores an externality effect that its localized exercise of
monopsony power imposes on other cable operators, whose profits will fall with
the decline in attractiveness of programming that they can offer to
consumers...Monopsonistic reduction of input prices in some markets would
reduce the quality and quantity of cable programming in all markets and as a
consequence program diversity and the access of programming suppliers to
subscribers.’

® See S. C. Salop and D. T. Scheffinan, “Raising Rivals’ Costs,” American Economic Review (1983),

" Rivals” costs may rise in absolute terms as well as relative to the dominant firms’ costs of acquisition of
program channel carriage rights. Program channel suppliers and MVPD operators generally negotiate to
determine terms and conditions of carriage. Results may be expected to vary depending on the relative
bargaining power of the negotiating parties. The relative bargaining power of less powerful system
operators and new competitive platform suppliers declines with increases in the relative bargaining power
of the more powerful system operators, whose monopsony power is enhanced by a consolidation of
system ownership. Declines in relative bargaining power may easily result in higher prices, both in
absolute terms and relative to those charged the more dominant operators.

® (MIT/AEI Press, 1997), at 74-86.

¥ See op. cit., at 74-76 {emphasis added). The system operator exercising monopsony power thus reaps
100 percent of the resultant cost savings, while the adverse consequences of reduced programming
outputs are borne in large part in other markets. Note that, were there a “leviathan” MSO so large that its
customers would bear the bulk of the burden (in terms of adverse consequences) of a reduced supply of
programming, these external effects might be internalized to some extent—there might be other problems
with the existence of such a megalithic monopoly, but free riding would not likely be one of them. No
MSO in the U.S. possesses a share of the subscriber base nearly sufficiently large to make such altruism

cconomically plausible. Even the largest, including a consolidated AT&T Comcast, would leave the bulk
(footnote continued)
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Waterman and Weiss note that, “if a particular MSO were to force the input prices of a number
of networks below their average costs of distribution, the flow of subscriber revenues to the
production  industry could be significantly constrained, thus reducing the supply of
programming.”'’ In addition, as we have noted, creation of marked differences in terms and
conditions of access to important program channel inputs would raise entry barriers against
competition in the supply of MVPD and broadband access platforms-—competition that is a
critical premise underlying the government’s heretofore light-handed regulation of cable
broadband offerings and access thereto.

4. MONOPSONY POWER AND RENT EXTRACTION

On the downstream side, the relevant market is the individual community. The great majority of
these relevant markets are each served by only one cable company. Alternative terrestrial
suppliers of multichannel video programming are not widespread and do not constitute a viable
competitive threat to cable. Direct broadcast satellite (“DBS”) provides some competition at the
high end, but not for customers who simply want a standard service. Indeed, the high fixed cost
of DBS (per subscriber) makes it suitable primarily for the high end of the market. The number

of any adverse effects on the supply of programming to be borne by other systems” customers. According
to Waterman and Weiss (at 84), “It is reasonable...that MSOs within a certain size range would have both
the incentive and the ability to force inputs prices, and thus the supply of programming, below a socially
optimal level.” They (at 154) suggest “that an MSO having a national market share well below 30 percent
could exert significant monopsony power over many cable networks” (emphasis added). A consolidated
ATT/Comcast would have about 32 percent of all cable subscribers, and about 26 percent of all MVPD
subscribers. The industry structure in this instance is thus almost precisely that hypothesized in the
professional literature as conducive to a competitive market failure based on free-rider behavior. See
FCC, Eighth Annual Report on the Status of Competition in the Market for the Delivery of Video
Programming, FCC 01-389, CS Docket No. 01-129, January 14, 2002, Table C-3.

' Waterman and Weiss (at 75) offer this illustrative example:

Assume, to illustrate, that a cable network just covers its total production costs of $1,000
by collecting $10 each from individual cable systems in 100 separate local markets and
that the marginal costs of delivering the network by satellite are zero. If the cable systems
in ten of those markets formed an MSO and made a credible threat to refuse carriage of
the network, it would still be worthwhile for the network to make a deal as long as it
could get at least some amount over its $0 marginal cost from the MSO. If the MSO
managed to exert that bargaining power over a number of networks, either they would all
have to reduce their production costs, or some would have to exit the market, which
would reduce the supply of programming available to all other cable markets.
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of DBS subscribers is therefore far less than the number of cable subscribers. For all these
reasons cable has a dominant position on the downstream side of the market.

Market power is more complex to assess on the upstream side of the market. We address that
issue by first examining the case in which program suppliers are assumed to be atomistic.!" We
then consider the more realistic case in which some program suppliers may possess some market
power of their own.

If programmer suppliers were atomistic, each cable company, because of its dominant
downstream position, would be able to extract virtually all the rents from every program
supplier. Rents in this case include not only the profits of the direct program suppliers; they also
include premiums that such suppliers must pay to attract high-quality creative resources. The
dominant cable company could simply offer each programmer the choice between a modest
profit in the particular local market or no profits at all in that market. Furthermore, the deal
could require the direct supplier to cut back on its expenditures for creative resources in order to
cover costs. If a particular program supplier balked, plenty of others could be expected to
compete to fill the channel capacity.

The outcome in this model is the precise opposite of the efficient outcome. Efficiency requires
that all economic (scarcity) rents go to the upstream suppliers of creative talent and the cable
company earn only a competitive rate of return. Economic rents to creative resources are
necessary to induce an optimal supply of those resources. Monopoly rents to cable companies
(indeed, monopoly rents, in general) have no comparable socially desirable consequences.'”

In reality, the problem may be even worse. The cable monopsonist may be able to extract not
only the rents, but also the returns from fixed costs (quasi-rents). The monopsonist can reason
that such costs are bygones and need not be considered in the bargaining process. It need oniy
offer a deal that is marginally profitable on a forward-going basis. Such extraction has a chilling
effect on any expenditures by program suppliers at all. Why spend money to produce quality
programming when the returns will simply be expropriated by the cable monopsonist? Returns
from sunk costs all would be susceptible to expropriation by cable companies. In theory,
programmers could negotiate contracts with cable companies in advance of sinking costs, but in
practice the transactions costs of doing so with multiple cable companies would be excessive and
render it effectively impractical.

In reality, program suppliers are not atomistic. Some programmers (e.g., ESPN) have significant
market power due to the quality of their offerings. They are, therefore, able to ward off the
pessimal outcome described above, wherein the cable companies extract alf the rents, possibly
including quasi-rents. Such programmers do, indeed, have something left to lose.

' Since programmers produce differentiated products, the relevant model is that of E. Chamberlin, The
Theory of Monopolistic Competition (Cambridge, Mass.: 1962),

12 .. . . . .
They are, by definition, returns not needed to induce a resource to engage in a particular economic
activity.
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The merger of the first and third largest cable companies would significantly increase the
bargaining power of the already dominant cable companies in negotiations with program
suppliers that have some market power. The threat of losing carriage on all the cable systems
controlled by these two firms would be extremely serious to virtually all programmers—indeed,
it would generally be a death threat.'"> Because the threat is so serious, programmers would be
less able to resist rent extraction. Resistance involves the cable network’s threatening to
withhold carriage unless it is paid a fair price. This threat would simply not be credible for
most—perhaps all-—program suppliers. As a result, the programmers would have no choice but
to take what they are offered. They would thereby lose what they have left to lose.

What is of concern from an efficiency standpoint is the substantial decline in quality of
programming that should be anticipated to follow. In economic terms the merger has the
predictable effect of lessening the quality-adjusted output of programming. Furthermore, the
rent shifting has other untoward consequences, as discussed below.

The percentage of cable subscribers that would be controlled by the merged firm is, of course,
relevant for evaluating the consequences of the merger. It is important to recognize, however,
that this number is not a “share of the relevant market” in the usual sense. The relevant markets
are each local community, wherein the cable company has a dominant position.

The relevant metric in this case is the increased potency of the cable company’s threat of non-
carriage to individual suppliers of cable programming. One needs to consider the decrease in the
ability of each supplier of cable programmer to withstand this threat and hold out for a fair price.

Examining the market is in this appropriate way, we conclude that controlling 30-some percent
of subscribers is likely to have much greater consequences than controlling 30 percent of a
relevant market in most other industries. Indeed, it is well known that TCI and its successor
AT&T have long been able to extract substantial rents from program suppliers, while they
controlled a lesser but still substantial share of total subscribers. The impact would become all
the worse with the increase in bargaining power of the merged firm.

5. EFFECT OF CONSOLIDATION ON MONOPSONY POWER

Cable system operators exercise significant market power in both the output (MVPD and
broadband) markets in which they operate and the market for various video program services
(video “channels” or “networks™). The latter is sometimes characterized as a national market,

'* Indeed, as AT&T Comcast points out in its application: “AT&T Comcast will have a leading market
presence in & of the top 10 Designated Market Areas (“DMAs”) and its service area will range throughout
the country from Los Angeles to Philadelphia. The combined company will also pass more than 38
million homes and have a presence in 41 states. The prospective audience should be attractive to national
advertisers...”. See Declaration of Robert Pick at 12.
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but it is an atypical one in that it consists of an aggregation of local (near-) monopoly markets.
Local cable system operators de not usually compete with one another as either buyers or
sellers.'® In particular, cable systems acquire carriage rights for distribution of program services
in individual local markets in which they typically possess a {(near) monopoly/monopsony.

The particular market failure on which the government historically has focused (viz., market
foreclosure) conceives of individual local markets as substitutes for one another from the
programmer’s perspective,' although programmers will perhaps more typically regard local
markets as productive complements to one another.

In this regard, a video program service confronts a situation similar to that confronted by a long-
distance telephone service supplier: to provide a competitively effective service requires access
to local markets throughout the country. If a long-distance provider were denied access in
particular local markets, it would hardly suffice to argue that it might still make a go of it by
serving a more limited set of customers who desired to make calls to a more limited set of places.
A national long-distance service with “holes” in its service area (i.e., areas where it was
incapable of completing calls) would plainly operate at a significant competitive advantage and

" For this reason, the acquisition of monopsony power by an MSO, and the market failure caused by free-
rider behavior derived therefrom, has virtually nothing to do with the standard interpretations of
concentration indices that are based on the potential for effective implicit or explicit collusion. Instead,
the ability to alter terms and conditions of trade depends on relative bargaining strength and how
bargaining strength is affected by the magnitude and extent of system ownership. See discussion in
Waterman and Weiss at 152-57. On the importance of appropriate model selection for competition policy
analysis, see Richard Schmalensee, “On the Use of Economic Models in Antitrust: The Realemon Case,”
University of Pennsylvania Law Review (1979).

** Thus, in analyzing the competitive issues raised by the proposed consolidation of Time Warner, a large
supplier of cable programming and the second largest MSO, and Turner Broadcasting, another leading
cable programming supplier (a consolidation also implicating TCI, from whom AT&T acquired many of
its systems, the then largest MSO and a stakeholder in Turner Broadcasting), the Federal Trade
Commussion (“FTC”) was concerned about the possibility of anticompetitive foreclosure of competing
program services and adverse impacts on competition for cable. The proposed transaction would have
increased levels of vertical integration and concentration of multiple system ownership. The draft
Complaint prepared by the FTC remarked that, even prior to the proposed merger, local markets for
distribution of cable programming were highly concentrated and that multiple system ownership would
become more highly concentrated as a result of the consolidation. See Complaint, in re Time Warner,
Inc., FTC Docket No. 961-004 at 9 30-32 (1996). The FTC feared that new programming services might
be unable to succeed without access to the 44 percent of cable households served by Time Warner and
TCl. Taking note of the fact that the next largest MSO at the time had only a 6-percent share of
households, then FTC Chairman Robert Pitofsky [the renowned antitrust legal scholar] expressed the
view that a programmer who wished to assemble a sufficiently large combination of the small systems to
meet what he described as a 40- to 60-percent threshold required for the successful launch of a new
network would face a difficult task and the threat of foreclosure was, therefore, real and substantial. See
Separate Statement of Chairman Robert Pitofsky, In re Time Warner, Inc., FTC Docket No. 961-004.
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often not provide a competitively effective service.  Similarly, the ability of a video program
service to realize economies and compete effectively typically depends on the ability to reach a
large audience.

If, for example, a program channel were prevented from delivering its service to the eight of the
ten largest DMAs that would be covered by the consolidated AT&T Comcast ownership, the
quality of its advertising “avails” would be substantially degraded and would presumably need to
be significantly discounted to be economically worth purchasing. Thus, in addition to a stunted
ability to spread costs of program development and production over a larger audience size, a
program service operating under this type of handicap on the quality of the one of its principal
outputs (viz., advertising availabilities) will find its advertising-revenue-generating capability
degraded.

The government’s concern has been the ability of MSOs which control a significant number of
systems to affect the economic viability of program services and in this manner limit
competition.'® Consider the plight of a program service trying to assemble a national audience
for sale to advertisers seeking an economically and transactionally convenient national buy.
Holdouts by MSOs, controlling access to a large number of viewers, could compel significant

' The government has worried that vertical integration by cable system operators into programming
supply may afford the incentive and ability to restrict rival programmers’ as well as competing video
program distributors respective access to distribution and programming in an anticompetitive manner.
See FCC Report, In re competition, Rate Deregulation and the Commission’s Policies Relating to the
Provision of Cable Television Service, MM Docket No. 89-600, 4 21 (released July 31, 1990) and S.
Report No. 102-92 to accompany Cable Television Consumer Protection and Competition Act of 1992, at
24,33 (1991). Waterman and Weiss (at 55) remark that:

A possibility of particular policy interest is that an MSO-network combination will use
its cable system ties anticompetitively to disadvantage existing or potential network
rivals by foreclosing them from access to the cable subscribers it controls, A second
possibility is that such a combination will use its network ties strategically to create
barriers to entry or otherwise disadvantage alternative multichannel video programming
distributors by denying them access to the programming it controls.

Waterman and Weiss (at 66) note that the power to foreclose also implies the ability to force down the
license fees that an MSO pays to networks and cite anecdotal evidence suggesting the possibility that
larger MSOs hold significant monopsony power in the programming market. The evidence they cite
includes a 1988 National Telecommunications and Information Administration report on the cable
industry (Video Program Distribution and Cable Television: Current Policy Issues and Recom-
mendations) that notes the existence of large programming input price differentials for large versus small
MSOs, econometric evidence (Tasneem Chipty, “Horizontal Integration for Bargaining Power: Evidence
from the Cable Television Industry,” 4 J. Econ. Mgmt. Strategy 375, 1995) suggesting that larger MSOs
exert monopsony power over programming suppliers, and persistent complaints by independent cable
system operators to the FCC that they pay greater prices for program channel carriage rights than the
major MSOs.

10
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discounting to advertisers to offset disabilities in terms of audience coverage and convenience,
and may render the service non-viable. In this circumstance, system operators possess
considerable leverage in negotiations over carriage.

A different type of monopsony failure mode stems from the incentive of cable s%/stem operators
to behave as economic free riders in acquiring program channel carriage rights.'’ Cable system
operators acquire carriage rights for distribution of program services in particular local markets.
Program services generally confront a near monopoly in each individual market; i.e., they lack
alternative means of distributing product to the cable subscribers in each market. As a
consequence, the cable system operator in any given market possesses bargaining power in
acquiring carriage rights for different program services. The amount of such bargaining power—
and thus the ability to force the prices of program channel inputs downward—generally increases
as the number of systems controlled by an MSO increases.

The directly anticompetitive consequences of the proposed consolidation of system ownership in
the instant case derive from the significant enhancement of monopsony market power it would
produce. The combined entity will be in a significantiy stronger position to demand and extract
more favorable carmage terms and conditions than either AT&T or Comcast would be able to
achieve bargaining individually.IS

The bargaining threat is “Unless you agree to my terms, you may forego carriage in one-third of
the country” (i.e., Do what I say, or else.”). The credibility of that “‘extortionate™ threat, of
course, depends not just on the system operator’s actual control of one-third of the country’s
subscribers, but also a program channel’s bargaining position. While some channels (say,
ESPN) may possess some bargaining power (based, in ESPN’s case, on the market power of the

" The free-rider monopsony model differs from the standard “textbook” model of monopsony in that it
does not depend on the assumption that marginal input costs rise with increases in supply; instead one
may assume that the supply of programming channels is perfectly elastic. As Waterman and Weiss (at
85) explain, “The basic incentive to exercise monopsony power in the free-rider model arises because the
average cost diverges from the marginal cost of input distribution and because a geographically localized
firm does not bear the full burden of input price reductions.”

"* See “The Bigger Picture: Why the Possible Sale of AT&T Broadband Spooks ‘Content” Firms—
Disney and Others Are Facing Prospect of Losing Power to Fewer, Larger Systems—The Zeros Are a
Lot More,”” The Wall Street Journal (8/27/01), at Al [“A sale of AT&T Broadband to one of the other
giants, such as Comcast or AOL Time Warner, would create an unprecedented cable behemoth with as
many as 22 million subscribers, or nearly one-third of the 69.5 million cable subscribers in the U.S.
today...Theoretically, fewer, larger cable operators could strong-arm content companies into offering
better terms—and then pass the saving along to subscribers, or simply pocket them. That’s only one of
several unsavory prospects for content companies. Many also fear that getting on the wrong side of a big
cable operator could cost them access to millions of homes, not only for their TV programming, but also
for their Internet and interactive TV offerings. And they worry that it will be more difficult to launch new
and untested channels.”]. (Emphasis added.)
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professional sports leagues it carries), in general, system operators have many more and better
alternatives than program channel providers, whose carriage alternatives are few and of limited
effectiveness—few subscribers, for example, maintain both satellite and cable connections. This
implies that system operators are well positioned to extract any (quasi-) rents, and that the largest
MSOs will extract most of these in the normal course of events.

There can be only two consequences of the resultant increase in buyer market power: if the
consolidated entity is empowered to extort a better deal and contracts to pay less, either others
must pay more or the supply of programming must be attenuated as productive incentives are
degraded—most probably both.

Note that the power conveyed by increased control of access to subscribers may, via the same
and related market failure modes, lead to competitive failures in other types of
information/software content as well, including, notably, various types of interactive and
Internet-based broadband content. The “hardball-playing” MSO may well enhance its ability to
extract rents and restrain the success of rival content through expanded control of a larger
number of subscribers that strengthens its monopsony power and attendant ability to free-ride.

While some previous consolidations of cable system ownership have been conditioned by
requiring a modicum of “open access,” the government has herctofore been reticent to intervene
strenuously in this line of commerce, fearing adverse consequences for investment incentives,
and looked instead to effective platform competition to produce efficient results. The
ATT/Comcast consolidation promises, however, to thwart the evolution of effective platform
competition, an issue to which we later turn.

6. MONOPOLIZATION IMPACTS

In his price theory textbook'’—and we would be hard pressed to think of a more conventional
economic reference—economics Nobelist George J. Stigler notes that:

Occasionally superior qualities of natural resources occur in such small quantities
that a major barrier to the expansion of the industry is provided by the unavailability
of other good sources.

If two sellers are selling apples or nails or access to television programming and one can acquire
these for less than the other, the effectiveness of competition between the two will be limited.
While Stigler is quick to point to the “almost always subsequent discoveries” of comparable or
even higher-quality (mineral) deposits, there may well exist opportunities to engage in strategic
behavior that has the effect of artificially “raising rivals’ costs™ and, thereby, disabling their
cotnpetitive effectiveness,

" See The Theory of Price (New York/London, 1966), at 225.
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If consolidation of cable system ownership enables the largest owners to extract more favorable
terms and conditions for channel carriage, effectively lowering their costs of production while
raising in both relative and absolute terms the costs of would-be rivals, entry barriers will be
erected to new competition by other competitors (say, telephone companies, to take one possible
cxample). Yet competition is putatively what the government is looking for to exert effective
market discipline and mitigate the need for intrusive regulations of MVPD and broadband
offerings. The economically perverse result of consolidation would be that consolidated
ownership would increase both its monopsony and its monopoly profits.

7. THE MERGER IS LIKELY TO UNDERMINE THE
TRANSITION TO DIGITAL TELEVISION

The increased monopsony power created by the proposed merger could also harm broadcasters
and potentially undermine the transition to digital television. In the first place, AT&T Comcast
will have much greater bargaining power with the broadcast networks over terms of carriage of
their local affiliates.®® In the analog context, the networks (and indeed all local station owners)
have recourse to elect “must-carry” status if they are not able to agree on terms of carriage. This
option was created by the Congress explicitly to help neutralize cable’s advantage in bargaining
power.”  This was intended to help “weaker stations” that lacked the more attractive
programming of a major network station.

The proposed merger will weaken the relative bargaining position of broadcasters as AT&T
Comcast’s monopsony power is enhanced. The negative impact will likely be even greater on
the new digital program offerings being developed by broadcast networks precisely because the
Commission has chosen not to require “digital must-carry.” This means that AT&T Comcast will
have even greater bargaining power when negotiating terms for carriage of digital signals with
the result that here, as with cable networks generally, broadcasters will find it even more difficult
to recover the costs of their investments in digital program services and, therefore, slower to roll
out the very offerings that the Commission has simultaneously mandated.”® The harms are
disproportionately great for those households which rely on over-the-air reception and may thus
lose the option of digital television altogether.

*® Bargaining for carriage of the signals of local owned stations (and in some cases for affiliated stations)
is typically done at the network/MSO level. Cable MSOs are required to obtain “retransmission consent”
before carrying any qualified local broadcast signal.

*' As with non-broadcast video channels, broadcasters lack good carriage alternatives while system
operators generally have a plethora of channel alternatives from which to choose.

22 - - .. . . . . .

The economics of the transition to digital broadcasting are daunting to begin with, since broadcasters
can expect little or no additional advertising revenue given the lack of penetration of digital sets and the
limited prospects for increments in audience size.
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8. INCREASED LIKELIHOOD OF FAILURES IN BROADBAND
INTERACTIVE AND INTERNET CONTENT/SOFTWARE

The proposed merger will have adverse consequences for newly emerging broadband interactive
and Internet markets as well as for traditional cable networks and broadcasters. These harms are
of two types:

1) The merger will give the new entity even greater bargaining power with independent
ISPs. In entering into agreements with unaffiliated ISPs today, cable companies
typically extract a large share of both subscription and ancillary revenues generated
by the ISP.* While some costs incurred by independent ISPs are scalable, many are
not, including, perhaps most importantly, those associated with development of
software and proprietary content. The lessened ability/inability of independent ISPs
to recover these types of costs will clearly weaken their ability to compete effectively.
AT&T Comcast benefits, but competition is harmed, by reducing independent ISPs to
the status of “dumb portals.™

2) The merged entity can more easily restrict new content applications, especially those
that rely on broadband Internet connections. Given the fact that cable has already
established a dominant position in the broadband Internet access market and that
cable modem service is potentially more widely available than its primary competitor
DSL, developers of new broadband content run the same risk of being squeezed as
cable and broadcast networks. If these developers cannot realize the economies of
scale that come about through widespread distribution of their products and services,
they may never enter the market. This has implications not only for content quality,
but also for content diversity.

If the combined entity’s market power is left unchecked, genuine threats are posed to the
openness of the broadband Internet. Cable has typically employed a closed-access model for the
distribution of multichannel video programming. If AT&T Comcast were successful in
extending this model and their near-monopoly market power into the competitive market for the
provision of Internet services, there would be a substantial loss to the economy and to society.

We emphasize that this merger, if not blocked, will mcrease AT&T Comcast’s monopsony
power and permit an extension of market power into developing markets. In the absence of

* Mark Cooper (at 37} reports that this ranges up to 75 percent of subscription revenues and 25 percent or
more of ancillary revenues. See The Failure of ‘Intermodal’” Competition in Cable Markets, Consumer
Federation of America/Consumers Union {April 2002).

24 . .

~ Cooper (at 36) points to a number of other concessions that are extracted by cable companies from
independent ISPs, including restrictions on streaming video and other “end-user generated content and
applications” that may compete with cable’s core video service offerings.” Ibid.
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some ameliorative regulatory and deregulatory reforms™ (which the FCC has, heretofore, been
reluctant to adopt), the merger will enlarge expected economic welfare losses from the exercise
of monopoly/monopsony power and make these harms more likely to occur.

9. AT&T’S HIGHLY POROUS “DEFENSE”

In recent Congressional testimony, AT&T Chairman and CEO C. Michael Armstrong tried to
explain why the proposed merger “will cause no competitive harm and have no anticompetitive
effects in any relevant market.”” Bvery one of his purported explanations is economically
erroneous and invalid.

According to Armstrong, monopsony-based market failures have “no applicability in the present
case” because, allegedly, “companies can only exercise monopsony power over goods that, when
sold to one buyer, cannot sold to another buyer.”®’ This is simply false.”® Non-rivalry in
consumption in no way precludes a buyer from exercising and benefiting from the exercise of
market power. Carriage rights for program channel distribution in particular markets are
established via negotiations between the buyer and seller. If a powerful MSO can free-ride by
credibly threatening to withhold carriage, and the resuit is to force the input price below average
costs of production, “the flow of subscriber revenues to the production industry [will] be
significantly constrained, thus reducing the supply of programming.”’

> In a 1999 paper prepared for the OpenNET Coalition, Shooshan, Temin and Weber proposed an
approach to “open broadband access” that could be implemented “without the need for intrusive
regulation and without dampening incentives to invest on the part of cable operators or other network
providers.” They noted that “[t]he key is a policy that ensures nondiscriminatory interconnection and
equal access to all information providers.” See MaCable.com: Closed v. Open Models for the Broadband
Internet, Strategic Policy Research (October 15, 1999). We note that the FCC’s policy of leaving cable
unfettered while imposing intrusive regulation (i.e., “deep unbundling™) on telco broadband offerings
{based on the mistaken premise that keeping telco broadband open would serve as a check on cable) has
not produced the competition the Commission has posited as the premise for light-handed regulation of
cable. Indeed, this failed policy has instead simply facilitated cable’s rapid achievement of an
¢conomically dominant position in the broadband Internet access market.

* From our perspective, the title of Armstrong’s remarks was entirely apposite, if somewhat oxymoronic
(cf “cable competition™): Dominance on the Ground: Cable Competition and the AT&T-Comcast
Merger, testimony before the United States Senate Committee on the Judiciary, April 23, 2002,

T See Id., at 8.

* It will be interesting to see if AT&T can find an economist willing to make this argument and,
assuming they can, what his/her argument will be.

29 . . .
See Waterman and Weiss, at 74-75. Note that this result is not affected by the existence of quasi-rents

in program supply. Extraction of quasi-rents via threats to terminate carriage reduces expected returns to
(footnote continued)
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According to Armstrong, “video programming can be consumed by an unlimited number of
buyers.™  As we have noted, video programming possesses the characteristic of “non-
exclusivity in consumption,” but it can be consumed by an unlimited number of buyers only if
there are an unlimited number of buyers. Far from “an unlimited number of buyers,” in local
MVPD markets cable system operators are near monopolists. Thus, contrary to Armstrong’s
assertion that “AT&T Comcast will account for less than 30% of total purchases,”' AT&T
Comcast will typically account for roughly 80 percent of total purchases in the particular local
markets in which it operates.’

Contrary to Armstrong’s assertion that AT&T Comcast’s “less than 30%” share “is not remotely
enough to give it buyer market power,™ economic analysis reveals that:

Under reasonable assumptions, an MSO having a national market share well below
30 percent could exert significant monopsony power over many cable networks.>*

Armstrong claims that cable operators face “intense competition from DBS and others at the
retail level,” and *“would choose the same quantity and quality of programming as a competitive,
‘non-monopsonist® purchaser.”® There is “overwhelming” economic evidence’® that DBS

future program investments and, in this manner, reduces incentives to invest in program production and
the supply of program channels.

0 See op. cit., at 8.
* 1bid.
*? The observations of Jean-Jacques Laffont and Jean Tirole are germane in this regard:

It is worth recording here the common fallacy that small players do not have market power and
should therefore face no constraint on their termination |i.e., upstream] charges. This fallacy
results from a misunderstanding of the definition of a market. A network operator may have a
small market share in terms of subscribers; vet it is still a monopolist on the calls received by its
subscribers (emphasis in original).

See Competition in Telecommunications (MIT, 2000) at 186. Neither AT&T nor Comcast are “small
players” in terms of their respective share of total subscribers, and they each control a very large share of
the local markets in which they operate—they may account for 30 percent of the demand in 100 percent
of the markets, but they account for 100 percent of their own subscribers’ demands (i.e., about 80 percent
of the residence customers in each local market, on average) in the roughly one-third of the total number
of markets they serve.

3 See op. cit., at 8.

* See Waterman and Weiss, at 154 (emphasis added). The anecdotal evidence presented by these authors
and others amply confirms this hypothesis.

* See op. cit., at 8,
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competition is not an effective constraint on cable’s market power. Notwithstanding the recent
downward revisions in asset values (on an economy-wide basis), g-ratios for the cable industry
remain among the highest in the economy, several times the competitive norm of one as well as
the economy-wide average.’’ Were the market to judge DBS an effective constraint on cable
system operators’ market power, g-ratios would decline toward a value of one. They display no
such tendency.*®

Contrary to Armstrong’s unsupported assertions about cable operators’ programming choices, an
economically rational operator may possess both the incentive and ability to “become a free rider
on the contributions of other cable systems to the first-copy costs of production”:

The essence of the free-rider problem is that a price-making MSO ignores an
externality effect that its localized exercise of monopsony power imposes on other
cable operators.*”

The monopsonist rationally suffers a decline in the attractiveness of programming because it
suffers only in proportion to its share of the national market (“less than 30% of total purchases”)
but reaps /0 percent of any cost savings or other benefits in the terms and conditions of carriage
it can extract through brinksmanship.

Armstrong claims that AT&T Comcast would lack the incentive and ability to foreclose
unaffiliated programming because its programming interests arc “modest” and unaffiliated
programmers possess alternatives.*’ In so doing, he commits “the common fallacy” remarked

* The adjective is Professors Hazlett’s and Spitzer’s. See op. cit., fn. 2, infra.

*" There have been a variety of attempts to rationalize high cable g-ratios in terms other than market
power. Many of the suggested caveats are not applicable in the cable case and, even when downward
adjustments are made, cable g-ratios remain high. See Hazlett and Spitzer, op. cit,, at 24-25 (“Attempts to
explain away the cable industry’s exceptionally high g-ratio are thus uncompelling,”) and Jeffrey H.
Rohlfs, “Opening the Broadband Gateway: The Need for Telephone Company Entry into the Video
Services Marketplace, Rebuttal to the Comments of Tele-Communications, Inc.,” Washington, D.C.,
January 20, 1998. (“As a general proposition, it is true that estimates of g reflect subjective judgments
and can vary, depending on those judgments. However, the monopoly/monopsony profits of the cable
industry are so large that they can be detected by any reasonable procedure for calculating the g ratio.”)

* Cable’s entry into provision of broadband Internet access is sometimes cited as a source of the
industry’s persistently high ¢-ratio; the g-ratio measures anticipated rents rather than revenues. Under an
effectively competitive industry organization, a firm with growing revenues will still display a g-ratio
tending toward the competitive norm.

¥ See Waterman and Weiss, at 75.

Y See op. cir., at 8.
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above.’' In the local markets controlled by AT&T Comcast, programmers possess, at best, very
poor alternatives to reach the consolidated firm’s subscribers. If we suggested to Mr. Armstrong
that he should not worry about an inability to originate or complete telephone calls in New York
City because there are lots of other markets in which AT&T can originate and complete such
calls, we have some notion of how he would respond. “‘Residences” are not necessarily or even
usually genuinely economic substitutes for one another in the eyes of programmers. Selling
national advertising “avails” does means selling exposures in only two-thirds of the country with
holes in eight of the largest DMAs.

Finally, AT&T Comcast need not possess any programming interests in order to possess strong
economic profit incentives to exercise monopsonistic market power with the consequence of
potentially foreclosing particular program channels. The existence of such interests simply
raises an additional concern, one that has been a serious concern of the government in the past,
Armstrong’s reassurances notwithstanding.

Armstrong alleges benefits in terms of the consolidated enterprise’s ability to sell national
advertising availabilities—these derived, in part, from AT&T Comcast’s operating in eight of the
largest DMAs. The market for national advertising availabilities is generally regarded as
competitive. Putative benefits of the consolidated enterprise’s entry into this market come at a
high cost in terms of degradations in the ability of program channels to compete effectively in
the market for national advertising availabilities. Through its bottleneck control, AT&T
Comcast will be in a position to degrade the quality of its competitors” exposures.

10. POLICY IMPLICATIONS

The adverse consequences that should be reasonably anticipated to result from this proposed
consolidation can best be avoided by challenging and preventing it from occurring. This, in our
view, is the only “remedy” that can be relied upon to be fully effective in preventing the
anticompetitive effects entirely to be expected. If the merger is nevertheless approved, there are
several steps, albeit of likely lesser effectiveness, the government might undertake to mitigate its
adverse effects somewhat. These include:

1} Reform of the current anticompetitive regulatory regime that deters broadband
investments by telephone companies and, paradoxically, affords economically
dominant cable operators asymmetrically favorable regulatory treatment;

2) Imposition of stringent and demanding “open access” regulatory requirements to
ensure equal access to cable delivery networks by suppliers of complementary
content inputs and services; and

" See the remarks of Professors Laffont and Tirole previously cited in fn. 28, infra.
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3) Imposition of stringent and closely policed “equal access” regulatory
requirements to ensure rival MVPD platform access to program inputs on
economically reasonable, not unreasonably discriminatory terms and conditions.

In the latter regard, we note that current affiliation agreements between program channel
suppliers and system operators generally afford significant volume discounts. Larger MSOs
receive very substantial discounts. These discounts cannot be explained in terms of savings in
marketing costs as even small systems often serve many thousands of subscribers. Similarly,
billing and collection costs are typically a small part of revenues, again for even small systems.
Transactions costs of contracting for carriage do not loom large and savings in such costs cannot
account for the large discounts afforded the larger systems. Costs of satellite distribution to
cable headends are largely fixed and do not depend very much on whether any particular cable
system receives the signal. Indeed, per-subscriber marketing costs may be higher for the largest
MS0Os, as they typically bargain for rates, while small cable systems often simply pay off a rate
card.

11. CONCLUSION

We are not sanguine about the ability of these safeguard regulations and deregulations to be
either effectively implemented or fully effective even if implemented. This merger will reduce
the market output of programming in terms of both quantity and quality and will lessen
competition significantly in the business of MVPD and broadband access. For these reasons, it
deserves to be challenged. If it is allowed to be consummated, the government will, at a
minimum, need to take a variety of steps—some of them highly regulatory—to mitigate the
competitive harms and salvage what will be left of its “competition-based” broadband policy.
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STRATEGIC POLICY RESEARCH, INC.—Bethesda, Maryland
Principal. Telecommunications, mass media and public policy
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of Reallocation of the 216-200 MHz, 1390-1395 MHz, 1427-1429 MHz, 1670-
1675 MHz, and 2385-2390 MHz Government Transfer Bands in ET Docket No.
00-221, RM-9267, RM-9692, RM-9797 and RM-9854. Comments of
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With Arturo Bricefio, David E. Fintzen and Kirsten M. Pehrsson. Variation in
Productivity Growth Among Telephone Companies. Prepared for Global Crossing
North America, Inc., for submission before the FCC in CC Docket Nos. 96-262,
94-1, 99-249 and 99-45 (CALLS Proposal). May 10, 2000.
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With Harry M. Shooshan IIT and Calvin S. Monson. Bill-and-Keep: A Bad
Solution to a Non-Problem. Prepared for submission before the FCC, In the
Matter of Interconnection Between Local Exchange Carriers and Commercial
Mobile Radio Service Providers (CC Docket No. 95-185) and Fqual Access and
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September 26, 1999.
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Exchange Carriers, Transport Rate Structure and Pricing, and Usage of the
Public Switched Network by Information Service and Internet Access Providers,
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1997. Reply Comments, February 13, 1997.

With John Haring, Charles L. Jackson and Harry M. Shooshan 1. The Benefits
of Choosing: FCC Specification of an ATV Standard. Prepared for submission
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Comments of Strategic Policy Research on the Commission’s Fifth Further Notice
of Proposed Rulemaking. August 13, 1996.

With John Haring, Calvin S. Monson and Harry M. Shooshan IIL
Interconnection and Economic Efficiency. Prepared for submission before the
FCC, In the Matter of Implementation of the Local Competition Provisions in the
Telecommunications Act of 1996, CC Docket No. 96-98. Comments of BellSouth.
May 16, 1996.

With Charles L. Jackson, John Haring, Harry M. Shooshan 1lI and Kirsten M.
Pehrsson.  Public Harms Unique to Satellite Spectrum Auctions. A study
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With John Haring and Charles L. Jackson. Comments Regarding Regulation of
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Zealand Ministry of Commerce and The Treasury. September 15, 1995.
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Foerster. A Proposal for Introducing Competition into the Mexican
Telecommunications Market. Prepared for the Government of Mexico, Secretaria
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With Harry M. Shooshan II. “New investment and the regulatory climate.”
Telephony. May 2, 1994,
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With John Haring and Harry M. Shooshan HI. Regulatory Reform for the
Information Age: Providing the Vision. Prepared for submission before the FCC.
January 11, 1994.

With John Haring and Harry M. Shooshan IIl. The U.S. Stake in Competitive
Global Telecommunications Services: The Economic Case for Tough Bargaining.
Prepared for submission before the FCC. December 16, 1993.

With Calvin S. Monson. The 320 Billion Impact of Local Competition in
Telecommunications. July 16, 1993, Presented at the International
Telecommunications Society. Sydney, Australia. July 1994.

With Richard Schmalensee. Productivity Gains Resulting from Interstate Price
Cups for AT&T. September 3, 1992. Also presented at the Telecommunications
Policy Research Conference. Solomons Island, Maryland. October 4, 1993.

With Harry M. Shooshan 111, Kirsten Pehrsson, et al. Electronic Highways:
Providing the Telecommunications Infrastructure for Pennsylvania’s Economic
Future. Prepared for the Pennsylvania Chamber of Business and Industry.
December 19, 1991,

With Charles L. Jackson and Tracey Kelly. Estimate of the Loss to the United
States Caused by the FCC's Delay in Licensing Cellular Telecommunications.
November 8, 1991 (revised). Presented at the Telecommunications Policy
Research Conference. Solomons Island, Maryland. October 1992.

With Charles L. Jackson. “What Can You Do With a Cordless Telephone?”
Presented at the 19th Annual Telecommunications Policy Research Conference.
Solomons Island, Maryland. September 30, 1991.

Differences in Productivity Gains Among Telephone Companies. Prepared for
submission before the FCC. September 3, 1991.

With others. The Technology and Economics of Providing Video Services by
Fiber Optic Networks: A Response to Johnson and Reed. July 20, 1990.

Preserving the Incentive in Incentive Regulation. Prepared for submission before
the FCC, In the Matter of Policy and Rules Concerning Rates for Dominant
Carriers, CC Docket No. 87-313. July 3, 1990.

With Harry M. Shooshan Ill. Telecommunications Infrastructure, Productivity,
and Economic Development. April 9, 1990.

Economic Issues Relating to Privatization of Telecommunications. Presented at
the 8th Annual ITS International Conference. Venice, Italy. March 18-21, 1990.

With Richard J. Gilbert. “Forecasting Technology Adoption with an Application
to Telecommunications Bypass.” Telecommunications Demand Modelling. A. de
Fontenay, M.H. Shugard, D.S. Sibley, eds. Elsevier Science Publishers B.V.
(North-Holland), 1990,
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With Willlam E. Taylor. [ncentive Regulation and Estimates of Productivity.
Prepared for submission before the FCC. June 9, 1989.

With Charles L. Jackson, Harry M. Shooshan IIl and Susan W. Leisner. ‘Miles to
Go . The Need For Additional Reforms In Capital Recovery Methods. Presented
at the National Economic Research Associates, Inc. Telecommunications in a
Competitive Environment Seminar. Scottsdale, Arizona. April 12-15, 1989.

With others. “Bypass and Growth of Demand for Switched Access.” February
17, 1989,

With Harry M. Shooshan IT1.  Wiil Price Caps Correct Major Economic Flaws in
the Current Regulatory Process? Presented at the 20" Annual Williamsburg
Conference. Williamsburg, Virginia. December 5-7, 1988.

With Harry M. Shooshan 1lI, Charles L. Jackson and Susan W. Leisner. ONA:
Keeping The Promise. Prepared for submission before the FCC. May 1988.

With Harry M. Shooshan Il1, Charles L. Jackson and Susan W. Leisner. “The
Negative Effects of Tax Reform on the Telephone Industry: Making Up the $15
Billion Difference.” Presented at the 157 Annual Telecommunications Policy
Research Conference. Airlie, Virginia. September 27-30, 1987. Also presented
at the meeting of the Communications Committee, National Association of
Regulatory Utility Commissioners, February 1987; and the Maryland Public
Service Commission, May 1987.

With Harry M. Shooshan TII, Charles L. Jackson and Louise A. Arnheim.
Opening the Broadband Gateway: The Need for Telephone Company Entry into
the Video Services Muarketplace. Prepared for submission before the FCC in
connection with the Notice of Inquiry, In the matter of telephone company/cable
television cross-ownership rules, Sections 63.54-63.58, CC Docket No. 87-266.

August 1987.

With Susan W. Leisner. ‘“Alternatives to Rate of Return Regulation for Local
Telephone Companies.” Prepared for The Annenberg Schools of
Communications, The Washington Program’s Research Forum. Washington,
D.C. March 20, 1987.

“Efficient Recovery of NTS Costs.” Presented at the !/ 3* Annual Rate
Symposium on Pricing Electric, Gas and Telecommunication Services, Today and
For the Future. St. Louis, Missouri. February 1987,

With Charles L. Jackson. “Improving the Economic Efficiency of NTS Cost
Recovery.” Presented at the Fifth Biennial Regulatory Information Conference.

Columbus, Ohio. September 3-5, 1986.

With Charles L. Jackson. “Improving the Economic Efficiency of Interstate
Access Charges.” Presented at the /4" Annual Telecommunications Policy
Research Conference. Alrlie, Virginia. April 27-30, 1986.
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With Charles L. Jackson. Access Charging and Bypass Adoption. Shooshan &
Jackson Inc. Washington, D.C. 1985. Filed before the National
Telecommunications Information Admunistration, 1985, Also submitted to the
FCC, New lJersey Board of Public Utilities and Pennsylvania Public Utility
Commission.

With Richard J. Gilbert. Forecasting Technology Adoption. Shooshan & Jackson
Inc. Washington, D.C. 1985.

“Bypass and Access Charging.” Presented at 12" Annual Telecommunications
Policv Research Conference. Airlie, Virginia. 1984,

With  G.R.  Faulhaber. “Regulation and Market Structure in
Telecommunications.”  Presented at the Conference on Economics of
Telecommunications: Current Research on Demand, Pricing and Regulation.
Northwestern University, lllinois. January 1980.

With others. “Whose Ox Will Be Gored By Alternative Telecommunications
Policies.” Presented at the 8% Annual Telecommunications Policy Research
Conference. Annapolis, Maryland. 1980.

“Economically Efficient Bell System Pricing.” AT&T submission to Congress
1978. Bell Labs Economic Discussion Paper #138. Presented at the 7" Annual
Telecommunications Policy Research Conference. Skytop, Pennsylvania. 1979.

“Comments on New Issues in Telecommunications Regulation.” Issues in Public
Utility Regulation. H. Trebing, ed. Institute of Public Utilities. Graduate School
of Business Administration, Michigan State University. East Lansing, Michigan.
1979.

“Interdependent Demand and Optimal Telecommunications Pricing.” Provided to
AT&T for submission at the Federal Communications Commission. Docket
20003. 1977. Also presented at the 5" Annual Telecommunications Policy
Research Conference. Airlie, Virginia. 1977,

“Evaluation of Changes in a Suboptimal Economy.” Review of Economic Studies.
Vol. XLITI(2). June 1976.

“A Theory of Interdependent Demand for A Communications Service.” Bell
Journal of Economics and Management Science. Spring 1974.

“FEconometric Analysis of Supply in Concentrated Markets.” International
Economic Review. February 1974,

SPEECHES

“Bandwagon Effects and the Internet.” Presented at Oberlin College. Oberlin,
Ohio. April 14, 2000.
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“Network Externalities and Technical Standards for New Products and Services.”
Presented at the Conference on Regulation in the Digital Age, sponsored jointly
by the Brookings Institution and the CATO Institute. April 17, 1997.

“Design of Spectrum Auctions.” Presented at the Annual Meeting of the IMF and
World Bank Group. Washington, D.C. 1996.

“Competition the Easy Way (or the Hard Way).” Presentation at the Primer
Encuentro Regional de Organismos Reguladores de Telecomunicaciones de
América Latina y el Caribe. Lima, Perd. May 22, 1996.
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“A Future Growth of Competition in Local Telecommunications.” Presented at a
symposium for discussing Japanese telecommunications policy with special
reference to the market dominance of NTT. Sponsored by Gakushuin University,
Faculty of Economics. Tokyo, Japan. June 7, 1995.

“Trends and Information Technology.” Presented to the North Carolina
Association of County Budget Officers. Atlantic Beach, North Carolina. August
5, 1994.

“Comments on Issues of Costing and Pricing.” Presented at the /nfernational
Conference on the Economics of Radio-Based Telecommunications, CREST.
Pans, France. June 23-24, 1994,

“Transition to Competition Qutside the United States: Current Trends and
Issues.” Speech presented at The Brookings Institution. Washington, D.C.
Qctober 15, 1992,

“Economic Issues Relating to Privatization of Telecommunications.” Presented
to the Conference on Network Economics. Sapporo, Japan. July 23-27, 1990.

“The Present Status of Research on Network Economics.” Presented to the
Institute for Posts and Telecommunications Policy. Tokyo, Japan. July 20, 1990.

“Comment on Incremental Capital Costs of Telephone Access and Local Usage.”
Presented at the 20" Annual Williamsburg Conference. Williamsburg, Virginia.
December 1988.

“Aggregate Consumers’ Surplus: No Apology But Some Caution.” Presented at
Stanford University and University of California. Berkeley, California. January
1982.

“Return for Risk and the Term Structure of Interest Rates.” Presented to the
Econometrics Society. Dallas, Texas. 1975.

“Analysis of Demand for Video Communication.” Presented at 2 Annual
Telecommunications Policy Research Conference. Airlie, Virginia. 1974.
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OTHER CONSULTING ASSIGNMENTS FOR
GOVERNMENTAL ORGANIZATIONS

Advisor to Oftel (U.K. telecommunications regulator) on a wide range of
regulatory issues, 1989-2000.

Advisor to CONATEL (regulatory authority in Venezuela), 2000-2001.
Advisor to OSIPTEL (Peruvian telecommunications regulator), 1996-2000.

Advisor to Office of Utilities Regulation (“OUR™), Jamaica, W.I., on establishing
a regulatory framework for the telecommunications sector, 1996-2001.

Advisor to Comision Nacional de Telecomunicaciones—CONATEL (regulatory
authority in Paraguay), 1999-2000.

Advisor to CONAM (regulatory authority in Ecuador), 1999-2000.

Advisor to Comision Nacional de Telecomunicaciones—CONATEL (regulatory
authority in Honduras), on drafting service-specific regulations for telecom-
munications services, 1998.

Advisor to City of San Diego, California, with regard to negotiations involving
spectrum licenses, 1996, '

Advisor to Secretaria de Comunicaciones y Transportes (Mexican
telecommunications regulator) under the auspices of the World Bank and Inter-
American Development Bank, 1989-1990.

Advisor to the New Zealand Treasury and Ministry of Commerce with regard to
the privatization of Telecom New Zealand, 1989.
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Received a B.A. magna cum laude from Harvard University in Government and a
J.D. from Georgetown University Law Center.

Before co-founding Strategic Policy Research, Inc. (“SPR”), Mr. Shooshan served
for eleven years on Capitol Hill. He was chief counsel and staff director of what
is now the Subcommittee on Telecommunications and the Internet of the U.S.
House of Representatives and was active in congressional efforts to reform the
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With Charles L. Jackson and Jane Wilson. “‘Alternative Methods of Extending
Public Radio Coverage.” Prepared for the Corporation for Public Broadcasting.
March 1982.

With Charles L. Jackson. Cable Television: The Monopoly Myth and
Competitive Reality. Prepared for the National Cable Television Association.
Washington, D.C. 1982.

With Charles L. Jackson, Stanley M. Besen and Jane Wilson. Cable Copyright
and Consumer Welfare: The Hidden Cost of the Compulsory License. Shooshan
& Jackson Inc. Washington, D.C. 1981.

With Charles L. Jackson and Jane L. Wilson. “Newspapers and Videotex: How
Free a Press?.” Modern Media Institute. St. Petersburg, Florida. 1981.

With Charles L. Jackson. “The Battle to Control What You Will Get From Your
Computer.” Washington Post (Outlook). Washington, D.C. August 24, 1980.
Adapted from “Home Information Center: Newspaper On Television.” St
Petersburg Times (Perspective). St. Petersburg, Florida. June 22, 1980.

3 %

“Television: °. . . and that’s the way it was . . .’
Washington, D.C. January-February 1979.

“Options for Broadcasting and Public Broadcasting.” Options Papers. House
Interstate and Foreign Commerce Committee. Print 95-13.

Georgetown Magazine.

“Public Broadcasting: A Congressional Review.” Public Telecommunications
Review. Vol. 5, No. 3. 1977.

Co-author. Cable Television: Promise versus Regulatory Performance. House
Interstate and Foreign Commerce Committee. January 1976.

“Confrontation with Congress: Professional Sports and the Television Anti-
blackout Law.” Syracuse Law Review. Vol. 25, No. 3, 1974,
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“Congressional Oversight:  The Ninety-Second Congress and the Federal
Communications Commission.” Harvard Journal on Legislation. Vol. 10.
February 1973. Reprinted in Federal Communications Bar Journal. Vol. 26, No.
2. 1973.

SPEECHES

“Top Ten Reasons Why Local Telephone Competition Has Been “An Incomplete
Success’.” Presented at the Institute of Public Utilities’ 33 Annual Regulatory
Policy Conference. Williamsburg, Virginia. October 29, 2001.

“The Internet and the New Economy.” Presented in panel discussion at the
International Telecommunications Society 12™ European Regional Conference,
Regulating and Restructuring Telecoms and Broadcasting for Global
Digitalization. Dublin, Ireland. September 3, 2001.

“Access to Broadband Networks.” Remarks to the Montgomery County Council.
Rockville, Maryland. January 27, 2000.

“Open vs. Forced Access.” Remarks to the American Legislative Exchange
Council. Annapolis, Maryland. January 7, 2000.

“Toward a National Broadband Policy in Telecommunications.” Remarks at the
Michigan State University Institute of Public Utilities 31" Annual Conference.
Williamsburg, Virginia. December 8, 1999.

“Implications for State Regulators of FCC’s Broadband Policy.” Panelist, U S
West Regional Oversight Committee Meeting. Denver, Colorado. September 27,
1999.

“Wired (and Wireless!) for the 21*" Century: The Future of Television,
Telephone, and the Internet.” Presented before the Amos Fortune Forum. Jaffrey
Center, New Hampshire. August 13, 1999.

“Residential Broadband Internet Access: Issues, Possible Solutions and Probable
Outcomes.”  Prepared for the British Broadcasting Corporation. London,
England. June 1999.

“Wireless and Wireline: The Coming Convergence.” Presented at the KMB
Video Journal, Twenty-Third Invitational Conference on Telecommunications
Policy. St. Petersburg, Florida. April 27, 1999.

“Local Telecommunications Competition and Deregulation: Assessing the U.S.
Model.” Presented before the 30™ Annual Conference of the Institute of Public
Utilities. Williamsburg, Virginia. December 10, 1998.
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“Retail Price Deregulation: A ‘Win-Win" Approach to Rate Rebalancing.”

Remarks to the USWest Regional Oversight Committee. Denver, Colorado.
October 5, 1998,

“Universal Service: Defining the Problem, Developing a Solution.” Remarks at
the KMB Video Journal Conference. St. Petersburg, Florida. September 28,
1998.

“Rate Rebalancing: Competitive Impacts and Transitional Issues.” Panel
discussion at the 29" Annual Conference of the Institute of Public Utilities,
Reconciling Competition and Regulation. Williamsburg, Virginia. December 5,
1997.

“Utilities in Transition: Meeting the Challenges of Competition, Consolidation
and Deregulation.” Presented at the Maryland/District of Columbia Utilities
Association 1997 Spring Conference. Ellicott City, Maryland. May 8, 1997.

“Overview-—Interconnection, Network Unbundling and Local Competition Status
Report.” Viewpoint on “Thoughts on Successful the Telecom Act Has Been in
Fostering Competition to Date . . . and What Lies Ahead.” Presented at the
Interconnection . . . and the Competitive Checklist Conference. Washington, D.C.
April 29, 1997,

“The Long and Winding Road: A Users’ Perspective on the Telecommunications
Act of 1996.” Remarks before the National Centrex Users Group Conference.
Crystal City, Virginia. March 18, 1997.

“The Telecommunications Act of 1996: One Year Later.” Roundtable discussion
presented at *Utility Regulation and Strategy: The Basics Revisited,” Public
Utility Research Center Annual Conference. Gainesville, Florida. February 14,
1997.

“Getting It Done: Negotiations and Arbitration Under the 1996 Telecom Act.”
Presented at the 28" Annual Conference of the Institute of Public Utilities,
Michigan State University. Williamsburg, Virginia. December 5, 1996.

“Assessing Mergers and Takeovers in Telecommunications.” Presented at
Conference of Antitrust, Merger Guidelines and Regulation of Utility
Consolidation sponsored by the Institute of Public Utilities, Michigan State
University. Washington, D.C. November 7, 1996.

“The Telecommunications Act of 1996—Promise and Performance.” Presented
at the KMB Video Journal. St. Petersburg, Florida. October 29, 1996.

“Capitalizing on Business Opportunities for New Jersey.” Keynote address
presented at the Telecommunications Summit hosted by the Honorable Bob Franks
(R-NJ). Somerset, New Jersey. September 24, 1996.

“Update on Current Research: Resale and Cost Models.” Presented at the
NARUC Summer Committee Meetings. Los Angeles, California. July 23, 1996.
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“The 1996 Telecom Act: A Blueprint for the Future?” Remarks at the United
States Telephone Association’s Frontier in Telecommunications Conferences.
Atlanta, Georgia, March 29, 1996. San Francisco, California, April 4, 1996.
Chicago, [llinois, April 15, 1996.

“The New Millennium: Settling the Information Frontier.” Remarks delivered to
the United States Telephone Association’s Board of Directors Meeting. Chicago,
Illinois. September 6, 1995.

“State Regulation and the Information Superhighway.” Session speaker at
Infrastructure:  The Framework for Development, sponsored by the Federal
Reserve Bank of Atlanta and the Policy Research Center of Georgia State
University. Atlanta, Georgia. June 15, 1995.

“Providing for Universal Service in a Competitive Environment.” Presented at
the KMB Video Journal Conference on Regulatory Devolution and Its Impact on
Telecommunications. St. Petersburg, Florida. April 28, 1995,

“Local Competition in Telecommunications: Public Policy Issues and Options.”
Presented at Market and Technological Convergence:  Implications for
Regulation, Public Utility Research Center Annual Conference, University of
Florida, Gainesviile, Florida April 27, 1995.

“Local Competition: Thoughts on Cutting the Pie.” Presented to the Tennessee
Telephone Association. Callaway Gardens, Pine Mountain, Georgia. April 18,
1995.

“Reshaping the Firm and Regulation in Competitive Markets.” Speech to the 15"
Annual Telecommunications Conference, Organizational & Regulatory Change,
sponsored by The James C. Bonbright Utilities Center—Terry College of
Business of the University of Georgia and the Georgia Public Service
Commission. Westin Peachtree Plaza, Atlanta, Georgia. March 27, 1995.

“Universal Service and the $20 Billion Problem: Making the Transition to Local
Competition.” Presented before the Telecommunications Reports Second Annual
Conference, Universal Service ‘95. Sheraton Carlton Hotel, Washington, D.C.
January 19, 1995.

“Who Wants and Who Gains from Telecommunications Restructuring.”
Roundtable discussant at “Toward a New Regulatory Paradigm,” Innovative
Regulation as a Prerequisite for Competition in Utility Industries, 26" Annual
Conference, Institute of Public Utilities, The Eli Broad Graduate School of
Management, Michigan State University. Williamsburg, Virginia. December 14,
1994,

“Asset Management, Planning and Investment in Competitive Markets:
Regulation Matters.” Presented to USTA Capital Recovery Seminar. Phoenix,
Arizona. September 12, 1994,
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“Telecommunications Infrastructure: A Link to Economic Development.”
Presented at the Business and Community Leaders Meeting hosted by GTE to
announce World Class Network. Tampa, Florida. June 8, 1994,

“Competition versus Regulation—A Vision for the Future.” Keynote address at
the 87" Annual Convention of the Florida Telephone Association, Fast Forward
to the Fuiure. Ocean Grand, Palm Beach, Florida. June 6, 1994,

“Assessing LEC Price Caps: Where We Should Be Headed.” Presented before
the Telecommunications Reports LEC Price Caps Conference. Ritz Carlton
Hotel, Washington, D.C. May 17, 1994.

“Local Competition: The U.S. Experience.” Presented at Communications, Law
and Policy: Current Issues, a national symposium sponsored by the Law Society
of Upper Canada and the Canadian Bar Association. Ottawa, Ontario, Canada.
May 6, 1994.

“Regulation and the Market Place in the Convergence Era—Responding to the
Needs of the Users and Consumers.” Reinventing State Regulatory Structures in
the Convergence Era. What Model Can Work Best? And Why?, An Exchange of
Views Conference. Vol. 10, No. 5 of the KMB Video Journal. The Don CeSar,
St. Petersburg, Florida. May 2, 1994,

With John Haring. “Cost-of-Capital Adjustments in a Price-Cap Model.” Paper
prepared for presentation at New Mexico State University, College of Business
Administration and Economics, Center for Public Utilities, Current Issues
Conference. Santa Fe, New Mexico. March 13-16, 1994.

“Overview—Redefining Universal Service.”  Telecommunications Reports
Universal Service Conference. Washington, D.C. February 1, 1994.

“Industry and Washington Updates.” The Future of Interactive Communications,
San Diego Communications Council Conference.  San Diego, California.
December 16, 1993,

“Reconciling Divergent User Needs and Regulatory Policy.” Presented at the 25t
Annual Conference, Institute of Public Utilities. ~ Williamsburg, Virginia.
December 13, 1993.

Panelist, “State Regulatory Responsibilities and New Opportunities in the Age of
Restructuring and Uncertainty.”  The KMB Video Journal, The Eleventh
Invitational Conference. St. Petersburg, Florida. November 30, 1993.

“Competition and the Obligation to Serve; the Cost of Universal Service.”
National Association of Regulatory Utility Commissioners, [05th Annual

Convention and Regulatory Svmposium, “Meeting Consumer Demands as
Competition Grows.” New York, New York. November 15-18, 1993.

Rf:sponder, “Public TV and Public Access: Bringing Home the Electronic
Highway.” Symposium jointly sponsored by the Lyndon Baines Johnson Library,
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the LBJ School of Public Affairs, the Public Broadcasting System and the
Alliance for Public Technology. Austin, Texas. November 5, 1993,

“Evolving Technology Equals Emerging Competition Squared.” Remarks
presented before the Ohio Telephone Association, 98th Annual Conference.
Cincinnati, Ohio. September 21, 1993,

With John Haring. “The $20 Billion Impact of Local Competition in Telecom-
munications.”  Presented at the National Association of Regulatory Utility
Commissioners Symposium. San Francisco, California. July 28, 1993.

“Has Traditional Regulation Outlived its Role in Telecommunications?”
Presented at New England Conference of Public Utilities Commissioners, 46"
Annual Symposium. The Balsams, Dixville Notch, New Hampshire. June 29,
1993.

“A New Public Policy for Changing Markets and Technology.” Remarks at the
Florida Telephone Association 86" Annual Convention. Belleview Mido Resort

Hotel, Clearwater, Florida. June 8, 1993.

“Telecommunications Public Policy: How We Got Here.” Panelist at United
States Telephone Association Congressional Staff Seminar, The Public Policy
Challenge:  Adapting Regulation to Changing Markets and Technology.
Williamsburg, Virginia. June 3-4, 1993,

“The Wircless World and lts Relationship to the Wireline Infrastructure.”
Panelist at The KBM Video Journal. St. Petersburg, Florida. April 19-21, 1993.

“Challenging Times . . . Achieving Our Regulatory Goals.” Speech presented at
the GTE Telephone Operations—South Area Key Management Meeting,
Challenging Times . . . Challenging Issues. Tampa, Florida. March 17, 1993,

“A Competitor’s View of Market Opportunities.” Panel moderator at the United
States Telephone Association’s National Issues Conference, Responding to
Competition. Washington, D.C. February 17, 1993.

“Telecommunications Infrastructure: Responding to Customers’ Needs.”
Panelist, KMB Video Journal—9" Invitational Conference. Innisbrook
Conference Center, Tarpon Springs, Florida. October 29, 1992.

“The Future of Telecommunications in the Information Age.” Speech presented
at the GTE South Area Public Affairs Conference, Business As Usual: NOT!.
Haines City, Florida. October 6, 1992.

“Strategy for the 21st Century: Diversifying in a Competitive Marketplace.”
Presented before the National Association of Broadcasters Television Group
Executive Forum. Washington, D.C. October 2, 1992,

“Incentive Regulation: Where, Why and How.” Presented before the /5% Annual
Conference of Regulatory Attorneys. Columbus, Ohio. May 6, 1992.
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“Telecommunications Infrastructure in the 1990s: The Role of the Public
Switched Network.” Presented before the National Council of State Telephone
Association Executives. Colorado Springs, Colorado. May 4, 1992.

“Electronic Highways: Providing the Telecommunications Infrastructure for
Pennsylvania’s Economic Future (A Study Prepared for the Pennsylvania
Chamber of Business and Industry by NERA and Price Waterhouse), Distinctive
Features and Key Findings.” Presented before the Institute of Public Utilities,
23" Annual Conference. Williamsburg, Virginia. December 10, 1991,
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“The Changing Scene of State Regulation: Trends and Implications.” Presented
at a public forum conducted by the Wisconsin Public Utility Institute, University
of Wisconsin-Madison campus. Madison, Wisconsin. December 6, 1991.

“Understanding the Role of Communications in an Information Economy and
Information Society.” Presented before the Annual Seminar on Foreign Policy,
Junior Council on World Affairs. Cincinnati, Ohio. November 23, 1991.

“The Revolution in Communications and the Challenges for Peace, Democracy
and Economic Progress.” Presented before the Issues for Business Luncheon
sponsored by the Cincinnati Council on World Affairs and hosted by Star Bank.
Cincinnati, Ohio. November 22, 1991. ‘

With John Haring. “Economic Policy Analysis of Cable Compulsory License.”
Presented before the Board of Directors of the Motion Picture Association of
America. Los Angeles, Califormia. October 22, 1991.

“Telecommunications Infrastructure: Building the Electronic Highway for the
21" Century.” Presented before the GTE Common Ground Workshop. Madison,
Wisconsin. October 8, 1991.

“Electronic Highways: Bringing America Together.” Presented before the Mid-
America Telecom Showcase & Seminar. Kansas City, Missouri. October 7, 1991,

“Cable Television Companies and Telcos: Customers or Competitors?.”
Presented to Northern Telecom’s Business and Consumer Marketing Forum.
Tucson, Arizona. October 2, 1991.

“Competition & Change in Europe’s Telecommunications Markets.” Panel
discussion at the Third Economist Conference. London, England. September 16,
1991.

“Modernizing Regulation: The Incentives for Investment in Telecommunications
Infrastructure.” Presented before the 69th Annual Convention of the Georgia
Telephone Association. Savannah, Georgia. June 18, 1991,

“Telcos and the Information Economy: Meeting the Challenges of the 1990s.”
Presented before the Wisconsin State Telephone Association, 81" Annual
Convention. The Abbey, Fontana, Wisconsin. May 21, 1991.
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“Beyond Incentive Regulation: The Challenge Facing Telephone Companies in
Competitive Markets.” Presented before the Tennessee Telephone Association.
Hilton Head, South Carolina. April 11, 1991.

“Benefits of Lifting the MFJ Restriction on Information Services.” Remarks
before the MF.J Symposium sponsored by the Public Utility Commission of Ohio,
Columbus, Ohio. January 25, 1991.

“Worldwide and Domestic Economic Development Through Communications.”
Presented at the Lt. Governor's Conference on Telecommunications, sponsored by
the Indiana Department of Commerce and the Indiana Telephone Association,
Inc. Indianapolis, Indiana. November 29, 1990.

“Telecommunications Infrastructure: A Framework For Public Policy Analysis.”
Remarks prepared for Bellcore’s Seventh Issues Management Fall Conference.
Florham Park, New Jersey. October 1, 1990.

“Changing Technology and Converging Markets: U.S. Telecommunications in
Transition.” Presented at the Integration of Telecommunications and
Broadcasting Conference sponsored by The FEconomist Conference Unit.
London, England. September 17-18, 1990.

Remarks on telecommunications infrastructure. Prepared for the Northeast-
Midwest Institute Leadership Council. Washington, D.C. September 13, 1990.

Discussion on the nature of the relationship between telecommunications and
state economic development. Panelist at the Council of State Governments’
Eastern Regional Conference. Manchester, New Hampshire. July 31, 1990.

With John Haring. “The Demand for Information Services and the Case for
Regulatory Reform in Telecommunications.” Presented to the Bellcore/Bell
Canada Industry Forum. Hilton Head, South Carolina. April 1990.

With Jeffrey H. Rohifs. “Will Price Caps Correct Major Economic Flaws in the
Current Regulatory Process?.” Presented at the 20" Annual Williamsburg
Conference. Williamsburg, Virginia. December 5-7, 1988.

“Exercise of Congressional Influence Vis-a-vis the FCC and Judge Greene: Some
Changing Relationships.” Presented at the Northern Telecom Law Department
Seminar. Pebble Beach, California. May 13-15, 1988.

With Jeffrey H. Rohlfs and Susan W. Leisner. “The Negative Effects of Tax
Reform on the Telephone Industry: Making Up the $15 Billion Difference.”
Presented at the 15" Annual Telecommunications Policy Research Conference.
Alrlie, Virginia. September 27-30, 1987.

“Mass Media and the First Amendment: Separate but Unequal.” Presented to the
Association for Education in Journalism and Mass Communication 1984
Convention. Gainesville, Florida. August 1984.
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Remarks prepared for the CBA Legislative Workshop. 1984,

Remarks prepared for the National Commission on Free and Responsible Media.
Washington, D.C. February 28, 1984,

“Local Distribution in the New Telecommunications Era: Nature and Extent of
Regulation.” Presented to the Workshop on Local Access: Strategies for Public
Policy. Ad Hoc Committee on Access. Chase Park Plaza Hotel. St. Louis,
Missouri. September 14-17, 1982.

“Cable and Enhanced Services: Legal and Regulatory Barriers.” Presented at
EASCON °81. Washington, D.C. November 18, 1981.

“From the Crystal Ball to the Real World.” Presented at the /981 Convention of
the Associated Press Managing Editors. Toronto, Ontario, Canada. October 20,
1981.

“A New Federalism: Federal/State Regulation in the Competitive Era.”
Presented to the Seventh Annual Rate Symposium of the Institute for the Study of
Regulation. Kansas City, Missouri. February 9, 1981.

Remarks prepared for the Technical Committee on Media of the White House
Conference on Aging. New York. January 14, 1981.
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554
In the Matter of )
Applications for Consent to the )
Transfer of Control of Licenses )
)
COMCAST CORPORATION and )
AT&T CORP., )
)
Transferors, ) MB Docket No. 02-70
)
To )
)
AT&T COMCAST CORPORATION, )
)
Transferee. )
)
DECLARATION OF DENNIS W. CARLTON
1. I, Dennis W. Carlton, am Professor of Economics at the Graduate School of

Business of The University of Chicago. Ihave served on the faculties of the Law School and the
Department of Economics at The University of Chicago and the Department of Economics at the
Massachusetts Institute of Technology. I specialize in the economics of industrial organization,
which is the study of individual markets and includes the study of antitrust and regulatory issues.
I am co-author of Modern Industrial Organization, a leading textbook in the field of industrial
organization, and I also have published numerous articles in academic journals and books. In
addition, I am Co-Editor of the Journal of Law and Economics, a leading journal that publishes
research applying economic analysis to industrial organization and legal matters. In addition to
my academic experience, I am a consultant for and former President of Lexecon Inc., an
economics consulting firm that specializes in the application of economic analysis to legal and

regulatory issues.




2. I have been asked by SBC Communications Inc. and Qwest Communications
International to review and comment on the declaration filed in this proceeding by Prof. Robert
Gertner of the Graduate School of Business of the University of Chicago regarding the potential
harm to competition resulting from the proposed merger of AT&T Broadband and Comcast, in
light of my previous testimony in support of the elimination of regulation faced by ILECs in the
provision of DSL services. !

3. I understand that:

e The proposed transaction combines the first and third largest operators of cable
systems, which together will account for 32 percent of cable television subscribers
and 26 percent of subscribers to paid video programming services in the United
States.

e The proposed transaction creates the single largest provider of residential broadband
Internet access services in the United States, accounting for 34 percent of cable
residential broadband subscribers and 23 percent of combined cable and DSL
subscribers.

4. Since the AT&T and Comcast cable franchise areas do not overlap, the
transaction does not reduce the number of providers of video programming services or
broadband Internet services available to any consumer and so raises no antitrust concerns
regarding horizontal competition. However, even if a transaction raises no antitrust concerns

regarding horizontal competition, it is well understood that it could raise vertical concerns that

translate into a reduction in competition and a harm to consumers.

1. Declaration and Reply Declaration of Kenneth Arrow, Gary Becker and Dennis Carlton, In
the Matter of Inquiry Concerning High-Speed Access to the Internet Over Cable and Other
Facilities: Before the Federal Communications Commission, Washington DC, Docket No.
00-185, December 1, 2000 (Declaration), and January 10, 2001 (Reply Declaration)
(submitted on behalf of Verizon).




5. Professor Gertner’s declaration clearly explains the economic theories under
which vertical concerns could arise in this case. Professor Gertner explains how the transaction
may harm competition by creating the incentive and ability of AT&T/Comcast to foreclose or
otherwise disadvantage suppliers of video programming services and/or broadband Internet
content services that are unaffiliated with the merged cable systems. This, in turn, can adversely
affect competition in the provision of multichannel video distribution services and/or broadband
Internet access services.

6. As an example of the theory explained by Professor Gertner, a transaction could
adversely affect competition where carriage by a large cable operator is required for a supplier of
video programming and/or broadband Internet content to realize important scale economies.
Such a cable operator could be able to determine which firms will succeed in the provision of
video or broadband content and can extract some of the resulting monopoly profits. By creating
market power in the provision of video content, behavior of this type can raise the cost of content
to other cable systems and thus harm consumers served by these systems. Similarly, such
behavior can create market power in the provision of broadband Internet content. This, in turn,
can disadvantage suppliers of DSL services, such as SBC and Qwest, that compete with cable
modem services supplied by AT&T/Comcast.

7. The foreclosure theories of the type discussed by Professor Gertner are well-
recognized in the economic literature and are the focus of substantial concern among antitrust
enforcement agencies.” An empirical assessment of the potential adverse effect of the

transaction on competition, given the limitations of available data, likely requires access to non-

2. See, for example, M. Winston, “Tying, Foreclosure, and Exclusion,” 80 American Economic
Review 1 (1990); D. Carlton, “A General Analysis of Exclusionary Conduct and Refusal to
Deal — Why Aspen and Kodak are Misguided,” 68 Antitrust Law Journal 659 (2001); and J.
Choi and C. Stefandis, “Tying, Investment and Dynamic Leverage Theory,” 32 Rand Journal
of Economics 52 (2001).




public information. Iurge the Commission to use its investigatory powers to analyze carefully
the empirical importance of the issues raised by Professor Gertner.

8. If the Commission determines that the transaction raises legitimate foreclosure-
related concerns, then relaxation of regulations now faced by ILECs in the provision of DSL
services is likely to reduce vertical antitrust concerns by making DSL a more potent competitive
force. While [ have advocated elimination of these regulations in the past for entirely different
reasons, a conclusion by the FCC that the proposed transaction raised significant foreclosure
concerns would only serve to heighten the rationale for elimination of these regulations.

9. Despite competition from cable modem services, which account for roughly two-
thirds of mass market broadband Internet services, ILECs face a variety of FCC regulations
relating to their provision of DSL services. Among other things, these regulations require ILECs
to share local loops with competitive DSL providers at favored rates, provide DSL service on a
wholesale basis for resale, and establish tariffs with cost-based rates.

10. Such regulations are likely to deter investment in DSL services and are likely to
harm competition between DSL and cable modem services. As I have explained in other
testimony before the Commission (co-authored with Kenneth Arrow and Gary Becker),
elimination of the regulations that apply to DSL but not to cable modem services would likely
promote competition between DSL and cable modem services. By making DSL a more potent

force, foreclosure concerns associated with this transaction are mitigated. In that statement, we

concluded that;

The potential harm from application of these rules in the presence
of competition between technologies is heightened due to rapid
innovation in the provision of broadband Internet access. These
circumstances complicate the design of efficient regulation and
risk delay in the development and deployment of new services,
which are important contributors to improvements in consumer
welfare. Under these circumstances, competition, not regulation,




-5.

should determine which technologies and services succeed in the
marketplace.”

tl. Elimination of these regulations would be likely to enhance the ability of ILECs
to compete in the provision of broadband Internet services without raising significant risks of
harm to competition. A finding by the FCC that the proposed transaction raises risk of harm to
competition further reinforces the need to eliminate these rules.

12. This concludes my declaration.

3. Declaration of Kenneth Arrow, Gary Becker and Dennis Carlton, December 1, 2000, q37.




[ declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge.

Exccuted on April %2002.

SRV

Dennis W. Carlton
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